Specific Australian comments on the Agreement text

1. Australia is grateful to the Chair for his revised draft of the Agreement text for a South Pacific Regional Fisheries Management Organisation (RFMO), which was discussed at the third International Meeting in May 2007.  During the meeting, the Australian delegation made interventions on several issues and takes this opportunity to summarise these in anticipation of revisions to the draft text for the fourth meeting.

2. The following comments summarise the basis for the Australian position at the third International Meeting, which are based on a strong commitment to: 

· upholding and strengthening best practice management and associated international instruments and guidelines

· a cooperative approach to the sustainable management of marine living resources in the Area, in particular through the adoption of measures based on the best available technical and scientific information, 

· the establishment of cooperative institutional mechanisms to clarify responsibilities and facilitate the sharing of knowledge, and 

· the establishment of effective decision-making and governance processes, recognising the respective interests, rights and obligations of coastal states, small island developing states and territories and other fishing states and fishing entities.

3. In summary, Australia’s concern is to ensure an appropriate approach is taken to: 

· the concept of ‘marine living resources’ (Article 1)

· the objective of the Agreement, including cognisance of ecosystem relationships and processes for the sustainability of resources and the protection of biodiversity (Article 2)

· the Area of the Agreement (Article 4) and compatibility measures

· the structure of the Commission, including the establishment of the sub-regional management committees (Articles 5, 6, 8, 9, 10, 11 and 12) 

· functions of the Commission, including conservation and management measures for the marine environment (Articles 7, 17 and 21)

· decision-making procedures, including voting and consensus (Article 14)

· opt-out clauses

· transparency (Article 15)

· target fisheries (Articles 18, 19 and 20)

· monitoring, compliance and enforcement (Article 27)

· dispute settlement procedures (Article 34), and

· regional economic integration organisations.

Marine Living Resources (Article 1) 
4. To avoid the language throughout the text being only target fisheries-focused, Australia suggests replacing, where appropriate, references to ‘fishery resources’ with ‘marine living resources’.  In doing this, we recognise that the original intent of the paragraphs should be preserved and a ‘global’ replacement should not be applied without consideration of the context – in some cases, specific reference to the development of fisheries or the need to avoid references to fishing for seabirds should be retained. 
5. To clarify this point, we suggest the inclusion of an additional definition of ‘marine living resources’ in Article 1 (Definitions) that includes fishery resources but also extends to the broader marine ecosystem to include seabirds, turtles and corals, etc which are not fishery resources – for example:

 ‘marine living resources’ means all fishery resources and all other living organisms associated with the marine ecosystem within the Area, excluding cetaceans.
In suggesting this new definition, we note that care is needed to avoid any suggestion of the RFMO having a primary role to manage whales or seals or highly migratory species that are managed by other RFMOs. 

The South east Atlantic Fisheries Organisation text also provides a helpful example.

Objective of the Agreement (Article 2)
6. Australia considers that it is critical to expand the scope of the Agreement to managing the impacts of fishing on the broader marine ecosystem, rather than fishery resources in isolation of the marine ecosystem.  Inclusion of non-target species and areas of ecosystems which may be impacted by fishing is essential to ensure sustainable production and conservation objectives can be met.  Target fish stocks and sustainable fishery resources are contingent upon, rather than separate from, maintaining the integrity of the marine ecosystem.  Therefore, Australia proposes the following Objective:

“The Objective of this Convention is to ensure the long term conservation and sustainable use of the fishery resources in the Convention Area, through maintaining the integrity and biodiversity of the marine ecosystems in which these resources occur.”
Area of the Agreement (Article 4) and Compatibility Provisions
7. Consistent with the ecosystem approach and the need to manage straddling fish stocks, Australia considers that the Agreement should include provisions for compatibility between the management of high seas stocks and stocks in Exclusive Economic Zones (EEZs).  There are a number of examples of compatibility provisions that are used in other Agreements, including Article 7 of the UN Fish Stocks Agreement (relating to straddling stocks) and Article 8 of the Western and Central Pacific Fisheries Convention. Suggested provisions are below:

1. Conservation and management measures established for the high seas and those adopted for areas under national jurisdiction shall be compatible in order to ensure conservation and management of the straddling fish stocks in their entirety. To this end, coastal States and States fishing on the high seas have a duty to cooperate for the purpose of achieving compatible measures in respect of such stocks. In determining compatible conservation and management measures, States shall:

a. take into account the conservation and management measures adopted and applied in accordance with article 61 of the 1982 Convention in respect of the same stocks by coastal States within areas under national jurisdiction and ensure that measures established in respect of such stocks for the Convention Area do not undermine the effectiveness of such measures;

b. take into account previously agreed measures established and applied for the high seas which form part of the Convention Area in accordance with the 1982 Convention and the Agreement in respect of the same stocks by relevant coastal States and States fishing on the high seas;

c. take into account previously agreed measures established and applied in accordance with the 1982 Convention and the Agreement in respect of the same stocks by a subregional or regional fisheries management organization or arrangement;

d. take into account the biological unity and other biological characteristics of the stocks and the relationships between the distribution of the stocks, the fisheries and the geographical particularities of the region concerned, including the extent to which the stocks occur and are fished in areas under national jurisdiction;

e. take into account the respective dependence of the coastal States and the States fishing on the high seas on the stocks concerned; and

f. ensure that such measures do not result in harmful impact on the living marine resources as a whole.

2. The coastal State shall ensure that the measures adopted and applied by it to straddling fish stocks within areas under its national jurisdiction do not undermine the effectiveness of measures adopted by the Commission under this Convention in respect of the same stocks.

3. Coastal States shall regularly inform States fishing on the high seas in the subregion or region of the measures they have adopted for straddling fish stocks within areas under their national jurisdiction.

4. States fishing on the high seas shall regularly inform other interested States of the measures they have adopted for regulating the activities of vessels flying their flag which fish for such stocks on the high seas.
8. It would also be useful if a map of the Area was attached as an Annex to the Convention.  It would be made clear that the definitive Area would be that described by the coordinates in Article 4, but a map would be a useful visual aid.

Commission Structure (Articles 5, 6, 8, 9, 10, 11 and 12)
9. Although the working title of the Agreement is for the ‘South Pacific Regional Fisheries Management Organisation’, Australia considers that Article 5 (the Organisation), which establishes the Organisation, should be deleted from the Agreement.  The Organisation itself would have no functions and no way of carrying out those functions – these being the role of a Commission.  Most of the Committees are subsidiary bodies of the Commission rather than the Organisation.  The President of the Organisation has no role under the Agreement except for that in Article 5(4) (‘principal representative’).  Australia proposes combining Article 5 and Article 6 (the Commission), to include all the key institutional requirements under one heading, through one common body (the Commission), its subsidiary bodies and the Secretariat.

10. Australia does not hold a firm view on the overall establishment of eastern and western sub-regional management committees or whether these should be made mandatory through inclusion in the convention text.  However, if these are to be included, the Articles relating to subsidiary bodies need to be streamlined, and the role and any common traits of these bodies to be made clear, especially to avoid an eternal loop of (non) decision-making as appears to be held in the current text (see para 16 below).

Functions of the Commission – including conservation and management measures for the marine environment (Articles 7, 17 and 21)
11. Australia considers that conservation and management measures designed specifically to protect the marine environment from adverse impacts of fishing are a key role of this new Commission.  Accordingly, the provisions containing these measures should be closely linked to the main functions of the Commission.  We generally support the US suggestion tabled at the third Meeting to combine Articles 7, 17 and 21.  Australia considers that the key principles in Article 21 (Marine Environment) should be integrated with those of Article 17 (Conservation and Management Measures), and incorporated into Article 7 (Functions of the Commission).

12. Article 7 should set out in its first paragraph only the key actions that are direct functions of the Commission. The ability to adopt conservation and management measures is one such function.  A new paragraph 2 should be inserted to refer to a non-exhaustive list of the types of conservation and management measures which the Commission may adopt in giving effect to paragraph 1.  Paragraph 2 should include the key principles of Articles 17 and 21.  In regard to Article 21, we do not understand its separation from Article 17 which deals with the measures the Commission will adopt.  Australia considers that measures to specifically protect the marine environment are a key role and as such, consider that the ability to do this should be incorporated into the main functions of the Commission.  We suggest including the following paragraph (based on some of the US draft text):

Article 7(2) In giving effect to paragraph 1, the Commission may adopt measures, including but not limited to:

(?) ensuring the protection of the marine ecosystems in which target fisheries, and associated or dependent species, occur, including spatial or temporal closures of target fisheries within the Area; and the regulation of fishing methods and gear-types used, including the prohibition of certain gear types, that may have an impact on associated or dependent species and/or vulnerable or unique habitats or ecosystems.

Decision-making procedures (Article 14)

13. Australia supports decisions being made by consensus.  We also support the current definition of consensus in Article 14 – meaning that consensus is the absence of any formal objection.  

14. Due to the diversity of views and the number of potential members, consensus will not always be possible.  We support the current text which includes voting procedures enabling the Commission to make decisions when consensus cannot be achieved.  

15. The current draft of the Agreement creates a decision-making loop between the Commission and its subsidiary bodies that could, on controversial issues, result in the continual deferral of decisions.  Australia recommends that Article 14(6) be amended to permit, rather than oblige, the Commission to request that the sub-regional management committees reconsider their recommendations, or to seek additional information, and thereby allow the Commission the ability to modify the recommendation prior to adoption.  To do this, we suggest amending the text as follows:

‘If the Commission does not accept the recommendation of the relevant sub-regional management committee on any matter, it may return the matter to that sub-regional management committee for further consideration or take a decision without such further consideration.  If requested, the sub-regional management committee shall then reconsider the matter in light of the views expressed by the Commission.’

16. Australia does not accept the proposal to place parameters around voting and inter-sessional decision taking.  The inclusion of this provision would undermine the decision making processes of the Commission by effectively removing the Commission’s ability to make a decision.

17. Australia supports Article 14 (8)(a) but  proposes an amendment to read ‘the decision is inconsistent with the objective and provisions of this Agreement’.  The Agreement will be consistent with both the 1982 Convention and the UN Fish Stocks Agreement.  Decisions of the Commission should be taken to give effect to the objective and provisions of the Agreement.  Accordingly, any decisions taken by the Commission should be reviewed for consistency with the objective and provisions of the Agreement.

Opt out clauses 

18. Australia does not support the concept of, or making provision for, ‘opt out’ clauses or for allowing parties to make reservations on adopted measures as was proposed by a number of delegations in Chile.  Decisions adopted by the Commission, which are consistent with the objectives of the Convention, should apply to and be binding on all contracting parties.  We consider that the text contains sufficient tools to address concerns with proposed and adopted conservation and management measures.  

Transparency (Article 15)
19. Australia supports the majority of the text in Article 15 on transparency including the provisions permitting non-governmental organisations and the fishing industry to take part in meetings as observers.  A number of small changes are suggested below: 

· Delete the word ‘pertinent’ in the second line of paragraph 3 – all non-confidential information should be made available in a timely manner.

· In paragraph 4, we would suggest that the formulation in Article 21 of the WCPFC contains current best practice in respect to transparency.  More specifically, we would like to replace the words ‘recognised experience in’ on the third line with ‘an interest in’.  The use of the term ‘recognised experience’ suggests a judgement must be made on the nature of that experience and we consider that the suggested formulation is less cumbersome for organisations interested in becoming observers to the Commission.  Further we would suggest recasting the reference to the rules of procedure at the end of that sentence along the same lines as WCPFC Article 21 to state “The rules of procedure adopted by the Commission shall provide for such participation.”

Target fisheries (Articles 18, 19 and 20)
20. We note there was concern expressed at the third negotiations regarding Articles 18, 19 and 20 relating to target fisheries.  To address these concerns, it may be useful to revise the definition of target fishery in Article 1 (Definitions).  The current definition based on a species-wide, convention-area wide definition is too generic to capture the reality of individual high seas stocks and regional issues, including straddling stocks.  We would like previously unfished stocks of a species to be treated as new/exploratory, rather than as a target fishery simply because the same species has been fished elsewhere in the Convention Area.  We are aware that discussion of the concept of target and new/exploratory fishing within the draft text is at an early stage and as this discussion matures, we will be seeking ways in which the definition can better respond to the needs of stock management.
Monitoring, Compliance and Enforcement (Article 27) 
21. Australia considers that the text should establish the standard specifications for a Vessel Monitoring System (VMS) and that the VMS should be centralised.  We suggest using WCPFC Article 24(8) as an example of best practice.

22. Australia does not support the placing of the observer program within the general monitoring, compliance and enforcement article (Article 27), as this confuses the two specific, separate roles of the observer program (i.e. scientific observation and compliance observation).  Australia seeks a clear and separate articulation of these roles and suggests that drafting a separate Article on the observer program is the most effective method to address these aspects.  We note that the WCPFC also provides a good example for this issue.

23. Australia supports Article 27(6) on boarding and inspection, and the inclusion of the clause providing Articles 21 and 22 of UNFSA as a default boarding and inspection procedures that may be invoked at the request of any Contracting Party if the Commission has not adopted its own measures within two years of the entry into force of the Agreement.  However, we consider that the drafting of this latter paragraph should be expanded to articulate that once a Contracting Party has requested the application of Articles 21 and 22, then these procedures apply to all Contracting Parties.

Dispute settlement procedures (Article 34)
24. Australia strongly supports the dispute settlement procedures set out in Article 34 (Interpretation and Settlement of Disputes) of the draft text and does not support the dilution of these procedures.

